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*i  2. STATEMENT REGARDING ORAL ARGUMENT

Appellants respectfully request ORAL ARGUMENT. This appeal concerns the scope of the First Amendment of the United
States Constitution. Oral discussion of the facts and applicable precedent would benefit the Court.
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*7  5. JURISDICTIONAL STATEMENT

Taylor and Dora Bell sued Itawamba School Board and two of its school officials under 42 U.S.C. §1983 for alleged violations
of the First and Fourteenth Amendments of the United States Constitution. The District Court exercised jurisdiction pursuant
to 28 U.S.C. §1331 and §1343(a)(3) and (4). On March 15, 2012, the Court entered an Order denying Taylor and Dora's motion
for summary judgment and granting summary judgment for the Defendants. Taylor and Dora filed a notice of appeal on April
3, 2012. On April 27, 2012, the Clerk for the Fifth Circuit docketed the appeal and set the briefing notice for that date. This
brief follows. The Fifth Circuit has appellate jurisdiction to review the District Court's decision under 28 U.S.C §1291.

6. ISSUES PRESENTED FOR REVIEW

Before the Court are the following issues about when the First Amendment permits a school to punish a student for off-campus
speech:

I. Does the First Amendment permit a school to discipline a student for a song he made about the inappropriate behavior of
coaches at a high school when he did not use school resources to produce the song nor did he play the song at the school?

II. Can a student be disciplined for putting a song on Facebook, a social networking site where virtual friends, including
classmates, could hear it, if he did not intend for the song to be played at the school because he knew the school blocked the
site from school computers and students could not bring cell phones to school?

*8  III. In Tinker, the Supreme Court ruled that a school could regulate speech that caused a substantial disruption to the
maintenance and operations of the school. The District Court considered the one instance Taylor's song was played at the school
and the alleged changes the song caused to the behavior of two teachers as evidence of a substantial disruption. Can these facts
be considered substantial disruptions to the operation of the school, especially considering the teacher caused the song to be
brought to the school?

IV. Tinker allows schools to regulate on-campus student speech that may reasonably cause a substantial disruption to the
operations of the school. Does this include instances when the school does not claim the speech could have caused a disruption
until after the student challenges it; and, if it does, should schools have a higher burden to show a reasonable forecast of
disruption when they attempt to regulate off-campus student speech?

V. Adults and children share the same First Amendment rights outside of school. The Supreme Court granted school officials
heightened protection to speak about matters of public concern under Pickering v. Bd of Ed. Of Twp. High Sch. District. Does
the First Amendment also give students heightened protection to speak about matters of public concern away from school?

7. STATEMENT OF THE CASE

Taylor Bell made a song about the inappropriate behavior of two coaches at Itawamba Agricultural High School (“Itawamba”)
towards female students. The content was based on information told to him by female students. He did not use school resources
to make the song. He did not play it at school or at a school sponsored event. He did not talk about the song at school. All he
did was put the song on Facebook.

One of the coaches criticized in the song, on the other hand, had a student play the song for him, despite the rule against
students having cell phones at *9  school. After hearing it, the coach then notified Itawamba officials about it. When Itawamba
learned about the song, they immediately did not approve of it. They felt the lyrics could be considered threats, intimidation
and harassment of school officials and felt they could discipline Taylor for making it, even though he did not bring the song

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1331&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1343&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1291&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


Taylor BELL; Dora Bell, individually and as mother of..., 2012 WL 12337224...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

to the school. After two disciplinary hearings, Itawamba found that the lyrics were threats, harassment and intimidation and
suspended Taylor for seven days and sent him to alternative school for five weeks.

Taylor and his mother, Dora Bell, brought suit against Itawamba and several of its officials on the grounds that this discipline
violated Taylor's First Amendment rights to free speech and his mother's Fourteenth Amendment substantive right to raise her
son. Taylor also sought a preliminary injunction against Itawamba's discipline. The District Court denied this relief, however,
because Taylor's suspension was scheduled to end before the Court could reach a decision on the merits.

Itawamba and Taylor and Ms. Bell filed cross-motions for summary judgment. The District Court, on March 15, 2012, granted
summary judgment for Itawamba and the school officials and denied it for Taylor and Ms. Bell. Taylor and Ms. Bell appeal
this decision.

*10  8. STATEMENT OF FACTS

In January 2011, Taylor Bell was a normal high school student. It was his fourth year at Itawamba Agricultural High School. 1

He had recently finished his senior year on the school's football team. 2  Previously, he had played on the basketball team. 3

At the time, Taylor had not had any serious disciplinary infractions in four years; no fights, no charges of insubordination. 4

Unlike most students, though, he had to work part-time throughout high school to help support his single mother. 5  This meant

he only had time for one hobby: music. 6

1 USCA5 197.

2 USCA5 198-199.

3 Id.

4 USCA5 198.

5 USCA5 197-198.

6 USCA5 199.

Taylor has wanted to be a musician since he wrote his first lyrics in the second grade. 7  At thirteen or fourteen, he recorded

his first song and started seriously pursing a music career. 8  He tries to record music at least once a week and will even use

a handheld recording device to do so. 9

7 Id.

8 Id.

9 USCA5 200.

On January 3, 2011, Taylor's music collided with his school and his life became a lot less typical. The collision started in

December 2010 when several female students told Taylor about the inappropriate conduct of two Itawamba *11  coaches. 10

While at Deserae Shumpert's house, who is a female student at Itawamba, another female student, Renisha Morris, told Taylor

about statements Coach Wildmon made to her. 11  Renisha said Coach Wildmon told her that she had a “big butt;” that he would

date her if she were older, and that she was one of the cutest black female students at Itawamba. 12  Renisha also said Coach
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Wildmon looked down her shirt. Deserae told Taylor she observed the incidents between Coach Wildmon and Renisha. 13

Additionally, Deserae told him a coach named Chris Rainey had once inappropriately touched her ears. 14

10 USCA5 643-650.

11 USCA5 643-646.

12 Id.

13 Id.

14 Id.

After hearing this information, Taylor decided to ask other female students about the behavior of Wildmon and Rainey. Taylor
talked to a student named Shantiqua Shumpert and learned that Coach Rainey had told her he could convert her sexual orientation

from homosexual to “straight” if she would stop “messing” with nasty people. 15  In the lunchroom one day, Taylor and Keyauna

Gaston were talking and she told Taylor about an incident between her and Coach Rainey. 16  Keyauna said that in the gym,

Coach Rainey had once called her “baby” and told her she was sexy. 17

15 USCA5 649-650.

16 USCA5 647-648.

17 Id.

*12  Taylor decided this information needed to be made public. He chose not to disclose it to Itawamba officials because

he had heard that Itawamba ignored complaints about the conduct of school officials. 18  Instead he felt, as an artist, he could

convey his displeasure best through a song. 19  In late December, he wrote and recorded a song about the inappropriate conduct

of these coaches. He did this at a studio away from the school. 20  He did not use school equipment or resources to make the

song. 21  The song was not produced during school hours. 22  Like many hip-hop songs, the song contained profanity, vulgarity,

and metaphorical references to violence. 23  Hip-hop, in fact, has a history of confrontational and colorful lyrics. 24  This history

comes from the practice of artists competing over the ability to extemporaneously create lyrics. 25  These competitions are

referred to as “battles” and require artists to entertain and excite people. 26  This practice has resulted in the regular use of

profanity and threatening language, including references to guns and violence. 27  These references, however, are symbolic and
metaphorical in relation to *13  the topic and intended to convey emotion and attract the audience's attention, not to be taken

literally. 28

18 Audio recording of Disciplinary Committee Hearing, Defendant Exhibit 10, Preliminary Hearing held on February 7, 2011.

19 Id.

20 USCA5 205.

21 Id.

22 Id.
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23 USCA5 651.

24 USCA5 140-141.

25 Id.

26 Id.

27 USCA5 142-143.

28 USCA5 141-143.

Similarly, Taylor's song used literary devices, like hyperbole, symbolism, and metaphors, to convey the message of his song. 29

The lyrics discussed what the female students had told Taylor about the coaches and were intended to convey displeasure about
it. For instance, Taylor, in reference to Coach Wildmon, said:

29 USCA5 200-201.

Heard you textin number 25/ you want to get it on / white dude, guess you got a thing for them yellow bones / looking down

girls' shirts / drool running down your mouth / messing with the wrong one / going to get a pistol down your mouth. 30

30 USCA5 651.

While the claim that “messing with the wrong one / going to get a pistol you're your mouth” is striking, it is intended to colorfully
warn that people will not approve of coaches flirting with students or looking down their shirts. It was not a threat to harm

the coach. 31  The last lyrics of the song are another example of Taylor symbolically expressing displeasure with the coaches.
Specifically referring to Coach Wildmon Taylor said, “middle fingers up if you hate that nigga / middle fingers up if you can't

stand that nigga / middle fingers up if you want to cap that nigga / middle fingers up.” 32  Even though these lyrics are vulgar
and controversial, *14  nowhere in the song did Taylor directly threaten violence or harm towards an Itawamba student or

teacher. 33

31 USCA5 212-213.

32 USCA5 651.

33 Id.

A few days after finishing the song, Taylor put it on Facebook, a social networking website. 34  He did not use a school computer

or use any school resources. 35  Afterwards, he never told any students or teachers to listen to the song and never accessed the

song from a school computer. 36  Other students could not listen to the song at school because access to Facebook is blocked

and cell phones are not allowed. 37  After posting the song, Taylor never played it at school or at a school sponsored event or

talked about the song while at school. 38

34 USCA5 207.
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35 USCA5 208.

36 Id.

37 USCA5 173, 208.

38 USCA5 207.

In fact, the only documented instance of students listening to the song at Itawamba was at the improper request of Coach

Wildmon. On Thursday, January 6th, Wildmon received a text message from his wife about the song while at school. 39  He

then asked a student to play the song for him on the student's cell phone. 40  At that point, contrary to school rules, Wildmon

allowed the student to play the song. 41  After hearing it, he told the principal, Trae Wiygul, about it. 42  Mr. *15  Wiygul then

told the superintendent, Teresa McNeece. 43  The record contains no additional disruption the song caused at the school; no
additional evidence of a student or teacher listening to the song at school, or a student or teacher complaining about the song
to school officials.

39 USCA5 256.

40 USCA5 256-257.

41 Id.

42 Id.

43 USCA5 240.

After Coach Wiygul complained about the song, Superintendent McNeece, Principal Wiygul and Michelle Floyd, the Itawamba

school board attorney, met with Taylor to discuss it. 44  After the meeting, he was driven home by Principal Wiygul and not

allowed to attend his final two classes. 45  Due to weather conditions, school was cancelled until Friday, January 14th. 46  When

Taylor returned, he was suspended pending a hearing by a disciplinary committee. 47

44 USCA5 240-241.

45 USCA5 243.

46 USCA5 217.

47 SCA5 218.

A disciplinary committee hearing was held on Wednesday, January 26th. Michelle Floyd stated that the hearing was to determine

whether Taylor “threaten[ed], intimidat[ed], and/or harass[ed] one or more school teachers.” 48  She did not mention any actual

or potential disruption the song allegedly caused 49  Principal Wiygul then testified about the decision to suspend Taylor. 50  He

did not *16  mention any actual or potential disruption caused by the song. 51  Itawamba offered no evidence of disruption,

actual or potential. 52  Neither Coach Wildmon nor Coach Rainey testified about any impact the song had on them. 53  Taylor,

on the other hand, produced letters from female students confirming the statements about the two coaches in the song. 54  Ms.

Floyd took the statements but would not allow any further comment about the allegations. 55
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48 Audio recording of Disciplinary Committee Hearing, Defendant Exhibit 10 from Preliminary Hearing held on February 7, 2011.

49 Id.

50 Id.

51 Id.

52 Id.

53 Id.

54 Id.

55 Id.

After the hearing, the committee found that the lyrics did not constitute a threat to school teachers, but that they did constitute

harassment and intimidation. 56  As punishment, the committee recommended Taylor be given seven days of out of school

suspension and be placed in Alternative School for the remainder of the nine-week grading period, which equaled five weeks. 57

56 USCA5 652.

57 Id.

Taylor appealed the committee's decision to the Itawamba County Board of Education. A hearing was held on February 7,

2011. 58  There, the school board members went into executive session to consider the committee's recommendation. During this
executive session no evidence was presented with *17  respect to actual or potential substantial disruption caused by Taylor's

song. 59  At the conclusion of the hearing, the Board found that the song constituted threats, intimidation, and harassment. They

then affirmed the committee's discipline. 60

58 USCA5 653.

59 Id.

60 USCA5 658.

On February 24, 2011, Taylor Bell and Dora Bell filed a complaint against the Itawamba County School Board, Superintendent
Teresa McNeece, and Principal Trae Wiygul on the grounds that Taylor's punishment for off-campus speech violated his First

Amendment rights and Ms. Bell's Fourteenth Amendment rights to raise her son. 61  Taylor and Dora also filed for a preliminary

injunction against the suspension. 62  A hearing on this motion was held on March 10, 2011. 63

61 USCA5 8-14.

62 Id.

63 USCA5 112.
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At the hearing, Coach Chris Rainey admitted he never listened to Taylor's song and felt it was just music. 64  The only impact
he claimed the song had on him was to make him careful about the way he talked to students and careful not to be too “hands

on” with them. 65  Coach Wildmon also testified. He admitted the song did not cause a disruption at the school, but claimed
it caused him to think more about whether his behavior towards students could be considered inappropriate and to be fearful

after basketball games. 66  Superintendent McNeece testified that it was *18  her duty to stop possible disruptions and that

she felt Taylor's song might cause one. 67  This was the first time an Itawamba official claimed the school suspended Taylor
because they felt his song could have caused a disruption at the school. Superintendent McNeece also admitted the allegations

in Taylor's song were matters of public concern. 68

64 USCA5 410.

65 USCA5 412.

66 USCA5 417-419.

67 USCA5 404.

68 USCA5 405.

The District Court denied Taylor's motion for a preliminary injunction on the grounds that his suspension would end before the

Court could reach a decision on the merits. 69  Shortly after, both parties moved for summary judgment. On March 15, 2012, the
District Court granted Defendants' motion for summary judgment and denied Plaintiffs' motion. The Court held that “the U.S.
Supreme Court in Tinker [v. Des Moines Indep. Cmty. Sch. Dist] specifically ruled that off-campus conduct causing material

or substantial disruption at school could be regulated by the school.” 70  The Court then held that Taylor's song caused an actual

disruption and had the potential to cause disruption because of the language and accusations made in the lyrics. 71  The Court
also held that Taylor failed to demonstrate that student speech related to matters of public concern deserved protection beyond

that provided in Tinker. 72  Additionally, the Court held that *19  Taylor's suspension did not violate Ms. Bell's Fourteenth
Amendment due process rights because she received notice of the hearings and because the suspension was tied to a compelling

state interest. 73  Plaintiffs' appeal follows this decision.

69 USCA5 101-102.

70 USCA5 770-771.

71 USCA5 776.

72 Id.

73 USCA5 777.

9. SUMMARY OF ARGUMENT

This case presents important constitutional questions about the First Amendment and how much power the state should have
to punish students for speech. There is no dispute that Taylor's song is controversial. It includes vulgar lyrics and references to
violence. It also accuses two public school teachers of inappropriate conduct based on information given to Taylor by several
female students. Certainly, Itawamba has good reason to want to stop students from making songs like Taylor's. The question
is - does the First Amendment allow it.
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Does the First Amendment allow a school to punish a student for a song he made away from the campus and without using
school resources? Can schools punish students for speech when the student does not intend for the song to be brought to the
school. Can a school official play a student's song on campus without his permission and then claim this caused a substantial
disturbance? Does the First Amendment allow schools to punish students for speaking on matters of public concern? And, the
most question: if the answer to any of these questions is *20  yes, then what limit does the First Amendment put on the ability
of schools to punish students for what they say?

The District Court dodged these difficult questions. Instead, the Court misinterpreted United States Supreme Court precedent to
allow schools to punish students for off-campus speech. The Court also emphasized the need for schools to protect themselves
from serious violence without recognizing that schools currently have the power to discipline students for genuine threats. The
Court simply failed to apply the appropriate standard, and, if it had, Taylor's song could not have been considered a serious
expression because the lyrics cannot be taken literally; and, even if they can, they do not threaten violence.

Then, after incorrectly allowing Itawamba to punish Taylor for a song he made away from campus, the Court accepted
Itawamba's illegitimate claims of disturbance. The Supreme Court held that schools can punish students for on-campus speech
that substantial disturbs the operations of the school, not speech that hurts a teacher's feelings or causes the teacher to be more
careful with students. Additionally, when a teacher causes a song to be played on campus and this causes a disturbance, this
cannot be used to punish the student and it cannot be considered substantial.

The District Court also incorrectly accepted Itawamba's general apprehension about the reaction Taylor's song might have on
the school. For a *21  school to punish a student for speech it believes might cause a disturbance, it is required to state a specific
fear of disturbance, and it should be done prior to litigation. Otherwise, schools could always claim a general apprehension
of disturbance and will be able to punish student speech no matter the circumstances. This would give schools the power to
regulate student speech made anytime, anywhere. This is power the First Amendment does not allow. Itawamba's discipline
of Taylor must be overturned.

10. ARGUMENT

I. The District Court erred in holding the First Amendment allows schools to discipline students for off-campus speech.

The District Court's basis for upholding Itawamba's discipline of Taylor for his off-campus song was a misinterpretation of

United States Supreme Court precedent. The Court read Tinker v. Des Moines Indep. Cmty. Sch. Dist, 74  to allow schools
to regulate off-campus student speech, but the language cited to support this reading was taken out of context and ignored

subsequent decisions that demonstrate Tinker's reach is limited to the “schoolhouse gate.” 75  The standard of review of this
decision is de novo. Pursuant to this standard, the District Court's decision that Tinker applies to off-campus student speech,
such as Taylor's song, should be overturned.

74 303 U.S. 503, 507 (1969).

75 Tinker, 303 U.S. at 506.

*22  The First Amendment prohibits the federal and state government from “abridging the freedom of speech.” 76  This

protection applies to “the State itself and all of its creatures,” including public schools. 77  The Supreme Court, over time, has
carved out general and specific instances where speech may be regulated by the government. In public schools, the Court held

that students do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” 78  But, “in
light of the special characteristics of the school environment,” the Court said schools can regulate student speech made at or

during school hours when they demonstrate the speech would “substantially interfere with the work of the school.” 79  This
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does not include discipline done out of “a mere desire to avoid the discomfort and unpleasantness that always accompany an

unpopular viewpoint.” 80

76 U.S. Cont. amend. I; See Lovell v. City of Griffin, 303 U.S. 444, 450 (1938).

77 Tinker, at 507 (quoting W. Va. State Bd. of Educ. v. Barmtte, 310 U.S. 624, 637 (1942)).

78 Tinker, 393 U.S.at 506.

79 Id.

80 Id. at 509.

Since Tinker, the Supreme Court has further clarified the speech rights of students in school. The Court held that the First

Amendment permits schools to regulate lewd, vulgar or profane student speech when it is made on school property. 81  Schools
can also regulate student speech when a reasonable observer would view it as that of the school's and the school has a legitimate

pedagogical *23  reason to be concerned about this view. 82  Recently, the Court held that schools can restrict student speech

made at a school sponsored event when the speech is reasonably viewed as promoting illegal drug use. 83  Importantly, in each
of these cases the Court emphasized that the restrictions were permitted because of the “special characteristics of the school

environment” and did not apply to speech made away from school. 84

81 Bethel Sch. Dist. No, 403 v. Fraser, 478 U.S. 675, 685 (1986).

82 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 (1988).

83 Morse v. Fredericks, 551 U.S. 393, 410 (2007).

84 See Fraser, 478 U.S. at 683 (stating that “[t]he determination of what manner of speech in the classroom or in school assembly

is inappropriate properly rests with the school board”); Kuhlmeier, 484 U.S. at 271 n.4 (stating that [t]he distinction that we draw

between speech that is sponsored by the school and speech that is not is fully consistent with Papish v. University of Missouri

Bd. of Curators, 410 U.S. 667 (1973), which involved an off-campus ‘underground’ newspaper); Morse, 551 U.S. at 405 (saying

“[h]ad Fraser delivered the same speech in a public forum outside the school context, it would have been protected [by the First

Amendment].”).

Based on this jurisprudence, Taylor argued that the First Amendment did not permit Itawamba to discipline him for a song
he never brought to the school. The District Court, however, incorrectly interpreted Tinker to allow regulation of off-campus
student speech. The Court read the statement in Tinker that “conduct by a student, in class or out of it...is, of course, not

immunized by the constitutional guarantee of freedom of speech” 85  to mean schools can punish students for off-campus

speech. 86  The Court reached this interpretation, though, by taking the language out of context.

85 Tinker, 393 U.S. at 512.

86 USCA5 770-771.

*24  The broader context of this paragraph shows the Tinker Court was referring to speech made inside and outside of the
classroom, such as in the gymnasium or cafeteria, not speech made away from the school. The Court started the paragraph by

saying free speech is “not confined to the supervised and ordained discussion which takes place in the classroom,” 87  and then

later said these rights extend to the “cafeteria, or on the playing field, or on the campus during the authorized hours.” 88  So, at
the end of the paragraph, when the Court said students can also be punished for speech made “in class or out of it,” this was a

reference to speech made throughout the school, not speech made entirely outside of it. 89

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938122404&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_450
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000780&cite=310US624&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_637
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986134543&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_685&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_685
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988007755&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_266
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012538428&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_410&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_410
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986134543&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_683
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87 Tinker, at 512-513.

88 Id.

89 Id.

In fact, the District Court's interpretation of Tinker differs from that of the Supreme Court. In Morse, Chief Justice Roberts,
writing for the majority, stressed that the school's discipline of the student for his banner was permissible only because it

occurred at a school sponsored event. 90  Had the Court believed the First Amendment or Tinker permitted schools to regulate
off-campus speech, this distinction would have been unnecessary. Instead, Chief Justice Roberts emphasized that student speech

delivered in a “public forum” is still protected by the First Amendment, and his reliance on Cohen v. California 91  reaffirmed

the principle that students share the same free speech rights as adults outside the *25  school context. 92  Moreover, Justice
Alito, in his concurring opinion, said a school's ability to discipline a student for promotion of illegal drug use at a school

sponsored event is the “far reaches of what the First Amendment permits.” 93

90 Morse, 551 U.S. at 403.

91 403 U.S. 15(1971).

92 Morse, at 405.

93 Morse at 425.

Consequently, the District Court's reliance on Tinker to permit Itawamba to punish Taylor for his off-campus song was incorrect.
The Supreme Court has never held that the First Amendment permits schools to regulate off-campus student speech pursuant to
Tinker, and neither should the Fifth Circuit. The District Court's basis for upholding Itawamba's punishment of Taylor should
be overturned.

II. The Fifth Circuit should not extend Tinker to off-campus student speech because it would significantly diminish the
First Amendment rights of students and schools presently have adequate methods with which to respond to violent student
speech.

In upholding Itawamba's discipline of Taylor, the District Court also referenced several cases that upheld regulation of off-

campus student speech. 94  But these cases, and others, did not provide a constitutional basis for this regulation and ignored the
serious dangers of extending government censorship of student speech beyond the school. The cases also incorrectly argued
that in order to protect schools from “Columbine-style” attacks Tinker needed to be applied to off-campus speech. In reality,
schools already have the tools they need to protect themselves *26  from potential violence. The Fifth Circuit, consequently,
should continue to limit Tinker's reach to the schoolhouse gate, as the Supreme Court envisioned.

94 USCA5 771-774.

So far, no court has provided a constitutional basis for applying Tinker to off-campus student speech. The Eighth Circuit applied

Tinker to off-campus speech based on the same misinterpretation of the “in class out of class” language as the District Court. 95

Since that interpretation is incorrect, this Court should ignore it. The Second Circuit, bizarrely, applied Tinker to off-campus
student speech but admitted the Supreme Court had not established the “circumstances under which school authorities may

discipline students for off-campus activities.” 96  This decision, therefore, provided no constitutional basis for the Fifth Circuit
to follow.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012538428&pubNum=0000780&originatingDoc=Ic7d0fec3752511e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_780_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_403
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95 See D.J.M. v. Hannibal Public Sen, Dist., 647 F.3d 754, 765 (8th Cir. 2011).

96 Wisniewski v. Weedsport Central Sch. Dist., 494 F.3d 34 n3 (3rd Cir. 2007).

Further, these Circuits, and the District Court, extended Tinker to off-campus speech without discussion or recognition of the
repercussions. Permitting schools to punish students for speech made away from school is an unprecedented infringement on
the First Amendment. It would mean, for the first time, that the state could regulate speech anytime, anywhere, as long as school

officials claimed the speech might cause a disruption at the school. 97  Students could not complain about a teacher or coach
without fear of reprisal. All student gossip or criticism *27  about school could be subject to discipline. As the Third Circuit
recently hypothesized, “[u]nder this standard, two students [could] be punished for using a vulgar remark to speak about their

teacher at a private party, if another student overhears the remark...and school authorities find the remark ‘offensive’.” 98

97 SeeJ.S. v. Blue Mountain Sch. Dist., 650 F.3d 915, 933 (3rd Cir. 2011), cert. denied, 132 S.Ct. 1097(2012).

98 Id.

Recently, the dangers of unlimited regulation of student speech materialized in this Circuit. In K.G.S. v. Kemp, 99  a school
was permitted to discipline a student for words written on a golf ball at a public golf course because a school official was
offended by them. The speech, while offensive, was undoubtedly spoken away from the school and not likely to cause a school

disruption. 100  Yet, the District Court found that the First Amendment does not clearly establish that schools cannot punish

students for speech made at a public golf course, even if there is no evidence the speech was likely to cause a disruption. 101

99 No. 4:11-CV-303-A2011, 2011 WL 4635002 (N.D. Tex. Oct. 5, 2011).

100 W.at *l.

101 Id. at *3.

This means the state, through school officials, currently has qualified immunity to discipline students for speech no matter
where spoken or expressed - a public golf course, a private party, a student's home, or Facebook. Such state power over speech,
even student speech, is anathema to the First Amendment. The Fifth Circuit should stop this slippery slope and protect the First
Amendment rights of students from unlimited state regulation.

*28  The Court should also avoid the temptation to limit Tinker's reach to digital speech as a way to narrowly uphold Itawamba's
discipline of Taylor. For starters, there is no legal distinction between digital and non-digital speech. Additionally, this would
still allow state regulation of student speech in unparalleled and dangerous ways. The internet is the most popular communication

medium for students, 102  and school is a popular topic of discussion for students. Allowing schools to discipline students for
what is said or written on the internet permits the state to censor the most popular medium over the most popular topic. Schools
could search websites, like Facebook and YouTube, for student expressions the officials deem inappropriate and discipline the
students under the guise that the expression is potentially disruptive. This would chill student use of the internet at a time when
technology is becoming more and more important to society.

102 See Amanda Lenhart, et al., Pew Internet & American Life Project: Teens and Social Media 2 (2007) (stating that 93 percent of

teenagers use the internet and 61 percent use it daily).

Also, as Judge Smith from the Third Circuit explained in J.S. v. Blue Mountain Sch. Dist., permitting school to regulate off-

campus speech reduces the First Amendment rights of adults as well. 103  Judge Smith, in his concurrence, pointed out that
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“if Tinker were applied to off-campus speech, there would be little reason to prevent school officials from regulating adult

speech uttered in the community,” 104  since adults and children generally enjoy the same constitutional *29  rights, 105  and
“[a]dults often say things that give rise to disruptions in public schools,” including the significant disruption “[t]hose who

championed desegregation in the 1950s and 1960s caused in southern schools.” 106  If Tinker were allowed to apply to off-
campus speech, schools could discipline adults for unpleasant speech by not permitting them to attend sporting events or parent
teacher conferences, to name a few. This would allow state regulation of student speech beyond the Tinker Court's imagination.

103 650 F.3d at 940 (J Smith, concurring).

104 Id.

105 See Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52 (1976) (noting that adults and children generally enjoy the same

constitutional rights).

106 J.S.,at 941.

Rather than address these difficult constitutional questions, the District Court referenced the Columbine massacres as a reason
to permit universal regulation of student speech. To support this argument, the District Court pointed to the decision in Ponce
v. Socorro Indep. Sch. Dist., where the Court upheld the suspension of a student for a diary he brought to school that threatened

a Columbine type shooting attack on the school. 107

107 Ponce v. Socorro Indep. Sch. Dist., 508 F.3d 771 (5th Cir. 2007).

This argument should not be well taken for two reasons. First, Ponce did not extend state regulation to off-campus speech.
In Ponce, there was no question the student brought the drawing to the school. The drawing was found in the student's book

bag during school and showed to another student while at school. 108  As a result, the issue was whether the Tinker's standard

applied or whether the school *30  could discipline the student for the speech under Morse. 109  The Court decided the threat of
“Columbine and Jonesboro” incidents at school permitted schools to regulate speech that contains “specific threatening speech

to a school or its population” without establishing that the speech might cause a substantial disruption. 110

108 Id. at 767.

109 Id. at 771-772.

110 Id.

Unlike the diary in Ponce, though, Taylor's song was produced away from Itawamba and never brought to school by him
or played at the school because of him. As a result, Morse does not apply, as was made clear by Justice Roberts's statement
that “had Fraser delivered the same speech in a public forum outside the school context, it would have been protected [by the

First Amendment]” 111  and by Justice Roberts's repeated mention that the speech in question occurred at a “school sponsored

event.” 112

111 Morse, at 405.

112 Id. at 406.

Second, in regards to fears of “Columbine-style” attacks, schools have the power to protect themselves from potential violence
without applying Tinker to off-campus speech. Currently, schools can immediately discipline a student for speech it believes is
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a “true threat.” 113  This includes all statements where the speaker means to communicate “a serious expression of an intent to

commit an act *31  of unlawful violence to a particular individual or group of individuals.” 114  When schools are not sure the

speech is serious, they can still investigate it without offending the First Amendment. 115  They can search the student, review

the student's past discipline record, and talk to peers and teachers about the student's propensity for violence. 116  They can also
contact law enforcement, whom, unlike school officials, is trained at assessing the likelihood that violent expression poses a

real danger. 117  This allows schools to differentiate true threats from distasteful or unpleasant speech.

113 Watts v. United States, 394 U.S. 705 (1969).

114 Virginia v. Black, 538 U.S. 343, 359 (2003).

115 Cuff ex rel B.C. v. Valley Cent. School Dist., 677 F.3d 109, 123 (2nd Cir. 2011) (Pooler, dissenting).

116 Id.

117 Papandrea, Student Speech Rights in the Digital Age, at 1099-1100.

Itawamba will likely respond by pointing to the alleged “threats” of violence in Taylor's song. Specifically, his warning that
“messing with the wrong one going to get a pistol down your mouth,” or his request that listeners put their “their middle fingers
up if they want to cap that nigga.” This response forgets the District Court did not analyze Taylor's song under this standard
or decide Taylor's song was a “true threat.” If the Court had analyzed Taylor's song under this standard, it would have been
difficult to find Taylor's song a serious expression of harm to the coaches. At worse, if the lyrics are taken literally, Taylor's
lyrics suggest that people might retaliate against the coaches because of their behavior and request listeners to express their
dislike of the coaches by raising their middle fingers. *32  These lyrics cannot be considered a threat, especially considering
the only step Taylor took for the song to be heard by anyone was to put it on Facebook.

Plus, when viewed in the context of the genre of Hip-Hop music, these lyrics can only be read as hyperbole and symbolism

meant to express dissatisfaction with the coaches. Latour v. Riverside Beaver Sch. DisL, illustrates this point. 118  There, a

student made four rap songs mentioning another student and the school expelled him. 119  The school argued the songs were

“true threats” and had the potential to cause disruption. 120  The Court, though, found that “while some rap songs contain

violent language, it is violent imagery and no actual violence is intended,” and therefore the Court overturned the expulsion. 121

Similarly, Taylor's lyrics are not a serious expression of intent to cause violence. They are lyrics in a song. Coach Rainy even
acknowledged as much.

118 available at 2005 WL 2106562 (W.D. Pa. 2005).

119 Id at *1.

120 Id.

121 Id. at *2.

Consequently, any argument that Tinker needs to be applied to off-campus speech to protect schools from “Columbine-style”
threats, or that Taylor's song constitutes a threat, is unfounded. The state, including schools, can punish anyone for speech that
qualifies as a “true threat.” This simply does not include generic rap songs. Thus, the Court does not need to apply Tinker to
off-campus speech and open the door to serious First Amendment questions about the state's ability to *33  regulate speech.
The Court should continue to give students the same First Amendment rights away from school they have had since Tinker
was decided in 1969.
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III. The Fifth Circuit does not permit schools to discipline students for speech made away from the school and not
intended to be brought there.

In its opinion, the District Court acknowledged that Porter v. Ascension Parish Sch. Bd. 122  limited regulation of student speech

to that which was intended to reach the school. 123  The District Court, however, incorrectly read Porter's intent requirement

to only include speech intended to be kept private. 124  This reading ignored the “special characteristics” the Tinker Court said

permitted regulation of student speech and therefore read Porter's intent requirement too narrowly. 125  The standard of for this
interpretation is de novo. Based on this review, the Court should reverse the District Court's misreading.

122 393 F.3d 608, 615 (5th Cir. 2004).

123 USCA5 771.

124 Id.

125 Tinker, at 506

In Porter, the Court declined to apply Tinker to a student's drawing of a violent siege of the school - despite the vulgarity and
violent content of the drawing - because it was not drawn at the school and the student had not intended for the drawing to

be taken there. 126  Although the drawing had racial epithets and threatened violence to the school and the principal, the Court

noted that the *34  student's younger brother brought it to school without his knowledge. 127  As a result, the Court said the

speech could not be considered on-campus speech and could not be regulated by the school. 128

126 393 F.3d at 615 (5th Cir. 2004).

127 Id. at 608.

128 Id. at 615.

Porter's holding applies here. Like the drawing, regardless of the vulgar and violent language in Taylor's song, he never played
it at the school and did not intend for it to be played there. He never accessed the song from a school computer. He never
talked about the song at the school. He also knew other students could not access the song at school because Itawamba blocks
Facebook from school computers and cell-phones are not allowed. The only evidence the song was played at the school was
when Coach Wildmon, in violation of school rules, asked a student to play it for him. Therefore, like the holding in Porter,
Taylor's song was not played at Itawamba because of him and it should not be subject to regulation because a teacher caused
it to have minimal, incidental exposure in the school.

The District Court, nevertheless, ruled that Taylor intended for the song to be made public because he post it on Facebook

where he knew friends who attended the school could hear it. 129  The Court claimed this meets the intent to reach the school

requirement outlined in Porter. 130  This claim is a misreading of *35  Tinker and Porter, though. The Supreme Court has
never suggested that student speech can be regulated because it was made in public or to classmates. Quite the opposite, the
Supreme Court has repeatedly stated that schools are allowed to regulate student speech because of the “special characteristics

of the school environment.” 131  This includes the need to maintain order and to protect the educational process from potential

disruption. 132  Also, while students are in school, the teachers and school officials have temporary custody over them. 133

These justifications do not apply when student speech is made away from school where the reaction is not immediate and the

school is not responsible for the supervision and control over the child. 134
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129 USCA5 771.

130 Id.

131 Tinker, at 506.

132 Id. at 507.

133 See Morse, 551 U.S. at 424 (Alito, J., concurring) (stating that “[o]utside of school, parents can attempt to protect their children in

many ways and may take steps to monitor and exercise control over the persons with whom their children associate”); Mary-Rose

Papandrea, Student Speech Rights in the Digital Age, 60 Fla. L.Rev. 1088 (2008).

134 See Fraser, 478 U.S. at 688 n. 1 (Brennan, J., concurring in Judgment) (stating that the Court's school-speech cases “obviously do

not [apply] outside of the school environment”).

Accordingly, the Court's focus in Porter was on whether the student intended for the drawing to be taken to the school, not
whether he intended to keep it private. Otherwise, students no longer have the same First Amendment rights as adults outside

of school, as held in Tinker and Morse. 135  Not only would speech be limited based on where it is expressed, at school versus
at home, it would also be limited based on whether the speech was made in the public domain or to *36  classmates. The Third
Circuit recently recognized this distinction in J.S. v. Blue Mountain Sch. Dist., when it held that online speech with friends,

even if they are classmates, is not evidence of a desire for the speech to reach the school. 136

135 Tinker, at 506; Morse, 405.

136 650 F.3d 915, 930-931 (3rd Cir. 2011).

This Court, similarly, should reject the District Court's suggestion that regulation of speech be based on whether it was intended
for the public or shared with classmates outside of school. This suggestion would result in a serious chilling of students' First
Amendment rights. All student speech, regardless of where it is spoken or expressed, could be subject to regulation if it is
made in publicly or too many people hear it. The Fifth Circuit should not allow speech to be punished for these reasons. The
Court should continue to limit Tinker's reach to speech a student intends to bring to the school, as held in Porter, and overturn
Itawamba's discipline of Taylor for his off-campus song.

IV. The District Court's finding that Taylor's song caused a substantial disruption pursuant to Tinker is not supported by
the record or by precedent.

Even if the Court decides to apply Tinker to off-campus student speech, the District Court's finding that Taylor's song caused a
disruption at Itawamba was erroneous. It was based on findings of disturbances caused by Itawamba, not Taylor, and instances
of disruptions not specific to the operations and maintenance of the school. Plus, the facts found to constitute a disruption cannot
be considered *37  substantial when compared to the precedent of other Circuits. The Court should review this finding de
novo. Therefore, under this standard of review, the District Court's finding that Taylor's song caused a substantial disruption
for Tinker purposes should be overturned.

For regulation of speech to be constitutional under Tinker, besides the requirement that it be made on campus, schools must
also show the “forbidden conduct would materially and substantially interfere with the requirement of appropriate discipline in

the operation of the school.” 137  This burden requires more than “a mere desire to avoid the discomfort and unpleasantness that

always accompany an unpopular viewpoint.” 138  The school must show “a specific and significant fear of disruption, not just

some remote apprehension of disturbance” or a belief that the speech is “offensive or disagreeable.” 139  Courts have held that
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“a school is better positioned if it can point to a well founded expectation of disruption, especially one based on past incidents

arising out of similar speech.” 140

137 Tinker, at 509.

138 Id.

139 Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 211-212 (3rd Cir. 2001).

140 Id.

After incorrectly extending Tinker to off-campus speech, the District Court found that two facts supported a finding that Taylor's
song caused an actual disruption at Itawamba. The Court pointed to the one instance the song was played there; when Coach
Wildmon ignored the school rules and requested a student play *38  it on his cell phone in front of other students and then

complained to the principal about the song. 141  Also, the Court referenced the psychological impact Coach Wildmon and Coach

Rainey claimed the song had on their interaction with students. 142  The Court's finding that this constitutes an actual disruption
was erroneous because (1) schools cannot punish students for disruption caused by a school official and (2) these findings are
not evidence of disruption to the maintenance and operations of the school.

141 USCA5 775.

142 Id.

It was incorrect for the District Court to consider Coach Wildmon's request for a student to play the song as evidence of
disruption. Disruption caused by a school official should not be used to justify punishment of the student. If so, any time a
school official or student finds speech distasteful, they can cause a disruption for Tinker purposes by repeating it or complaining
about it. Student speech could be stifled at the whim of another person, regardless of what a student does to keep the speech
away from the school or from causing a disruption. No Court has said the First Amendment allows an individual's rights to

be controlled by the reaction of others. 143

143 See Brown v. Louisiana, 383 U.S. 131, 133 n.1 (1966) (stating that “[p]articipants in an orderly demonstration in a public place are

not chargeable with the danger, unprovoked except by the fact of the constitutionally protected demonstration itself, that their critics

might react with disorder or violence”).

*39  The Third Circuit, in J.S., recently rejected a similar argument for this reason. There, a student created a fake profile of
the principal that called him bisexual, contained cruel and vulgar language, and claimed the principal flirted with students and

parents. 144  The School District in Blue Mountain, like Itawamba, blocked school computers from access to social networking

sites; thus, students were not able to view the fake profile from school computers. 145  In spite of this, another student told the

principal about the profile and the principal asked the student to bring a copy of it to the school, which the student did. 146

Later, the school tried this made the profile on-campus speech. 147  The Third Circuit easily discarded this argument. They said
a school official cannot transform off-campus speech into school speech; otherwise, schools could regulate speech anytime,

anywhere, as long as a person, including a student, brings it to the school's attention. 148  This Court should follow the Third
Circuit's lead and not allow schools to bring off-campus student speech to the school and then turn around and use it as a reason
to discipline the student.

144 J.S., 650 F.3d at 920-921.
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145 Wat 921.

146 Id

147 Id at 932-933.

148 Id at 933-934.

The District Court also considered the alleged changes in Coach Wildmon and Coach Rainey's behavior as evidence of
disruption. This was based on Coach Wildmon's claim that the allegations in Taylor's song caused him to stop touching *40
students and to be careful about how he looks at them or behaves around them, along with Coach Rainey's claim that he feels
like he cannot get physically close to students anymore or put his hands on them. Yet, the Court did not explain how these
allegations had an impact on the operation or maintenance of the school, as required by Tinker.

Certainly, Taylor's song may have hurt Coach Wildmon and Coach Rainey's feelings, and they allege it generally impacted
their teaching, but no Court has considered this a disruption to the operation of the school. The coaches' concern about what
students think is not a specific instance of disruption and neither is a newfound hesitation to physically interact with students.
These are hesitations and concern all teachers and coaches should have. Even more, Itawamba has yet to explain how this
negatively impacted the operations of the school. Tinker's focus was on speech likely to cause a disruption to the maintenance
and operations of the school, such as speech impacting students' ability to pay attention or teachers' ability to maintain order,

not speech that hurt teacher's feelings. 149  This difference was recognized in J.C. v. Beverly Hills Unified Sch. Dist., where the

Court held that hurting a student's feelings is not the same as causing a disruption. 150

149 Tinker, at 509.

150 711 F. Supp 2d 1094, 1098 (N.D. Cal. May 6, 2010).

Moreover, even if the District Court's findings can be considered a disruption to the operations of Itawamba, they cannot be
considered substantial. No *41  Court has held such. In fact, courts have protected speech that caused significantly more

disruption. In J.S., two classes were disrupted because of the fake profile. 151  One teacher had to raise his voice to tell students

to stop talking about the profile during class and another had several students tell her about it during class. 152  The school's

guidance counselor had to cancel appointments with students to address concerns about the profile. 153  Nevertheless, the Third

Circuit said these disturbances could not be considered substantial. 154  In comparison, Taylor's song disturbed no class. No
students talked about it. No school appointments had to be cancelled because of it.

151 Id. at 922-923.

152 Id.

153 Id.

154 Id. at 929-930.

Similarly, in Lay shock ex rel. Layshock v. Hermitage Sch. Dist., 155  the Third Circuit found the school district could not
establish a sufficient nexus between the student's off-campus speech and a substantial disruption at the school to justify its

suspension. 156  The Circuit held this even though (1) the student assessed the website from a school computer and showed it
to the other students doing school; (2) numerous students viewed the website at school; and (3) a teacher witnessed several

students laughing at the website on a school computer and had to tell them *42  to stop looking at it. 157  Here, only one student
accessed Taylor's song at school, and this was at the request of Coach Wildmon. No additional students listened to it at school
and there is no evidence it caused any disruption to the operation of the school.
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155 650 F.3d 205 (3rd Cir. 2011), cert. denied, 132 S.Ct. 1097 (2012).

156 Layshock, 650 F. 3d at 219.

157 Id. at 208-09.

In sum, the District Court's findings that Taylor's song caused a substantial disruption are not supported by the record or by
precedent. Tinker's specifically limited its purposes to speech that caused specific instances of disruption to the operations and
maintenance of the school, not general claims of change in behavior or hurt feelings. Teachers, likewise, are also not allowed to
bring student speech to the school and then claim this constitutes a substantial disturbance. To allow otherwise would transform
Tinker regulation to a tool for schools and teachers to discipline students for speech they do not like or find offensive. The
First Amendment does not allow the state to regulate speech for this purpose. However, should the Court accept these facts as
evidence of disruption to the operations of the school, they cannot be considered substantial in comparison to the findings of
other Courts in similar student speech cases.

V. The District Court erred in holding that it was reasonably foreseeable Taylor's song would cause a material or
substantial disruption at Itawamba.

*43  The District Court erred in finding that Taylor's song could have reasonably caused a disruption at the school under Tinker.
The District Court found that Itawamba had a reasonable fear of disruption because of the language used in Taylor's song,

the allegations made in the lyrics, and the fact Taylor put the song on Facebook. 158  The Court's finding, however, ignored
that lack of evidence that Itawamba disciplined Taylor for this reason, and provided no specific basis to support the finding.
The finding leaves the door open for schools to regulate speech based on general, unsupported fears of disruption. The First
Amendment does not tolerate regulation on a general basis. Thus, pursuant to the appropriate standard of review - de novo -
the District Court's finding should be reversed.

158 USCA5 775.

Under Tinker, schools are allowed to discipline students for speech reasonably likely to cause a substantial disruption to the

operations of the school. 159  The District Court found it reasonably foreseeable that Taylor's song would cause a disruption
because it levied charges of sexual misconduct by two teachers with “vulgar and threatening” language and because he published

it on Facebook where he had 1,300 virtual friends, many of whom were fellow students. 160  In reaching this finding, the District
Court ignored the lack of evidence that Itawamba suspended Taylor for this reason.

159 Tinker, at 507.

160 USCA5 775.

*44  Tellingly, there is no evidence Itawamba disciplined Taylor in order to stop a potential disruption. At the disciplinary
committee hearing and at the school board review hearing, Itawamba claimed they were disciplining Taylor because his song
threatened or harassed school officials. No Itawamba official mentioned the song's potential to cause disruption. They put forth
no evidence of a belief the song might cause a disruption. It was not until after Taylor sued Itawamba for its discipline and,
presumably, they consulted legal counsel, that Itawamba claimed their suspension had anything to do with the song's potential
to cause disruption to the operations of the school.

This ex post facto change in the basis for Taylor's suspension goes to the credibility of whether the action was based on a need
to stop a potential disruption or “a mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular
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viewpoint.” 161  Since Itawamba did not argue that it disciplined Taylor because the song might have disrupted the school until
after the lawsuit, it is not credible to believe they suspended him for this reason. If schools are allowed to change the basis for
their actions like this, they will be able to avoid sincere constitutional scrutiny. The record shows Itawamba did not discipline
Taylor based on a need to stop foreseeable disruption, so the District Court erred in allowing them to use it as a constitutional
justification after the fact.

161 Tinker, at 509.

*45  Nonetheless, should this Court also accept Itawamba's ex post facto justification for its action, the District Court erred
in holding Taylor's song had the potential to cause disruption for Tinker purposes. In Tinker, the issue was whether schools
could stop student speech that had the potential to immediately and continuously cause disruption to a school. Students wanted

to wear black armbands in school to protest the Vietnam War. 162  The schools banned the armbands because they wanted to
“avoid the controversy” they might cause. Importantly, in Tinker, the students were requesting constitutional permission to
bring speech to campus that could cause a disruption. They were asking permission to express a controversial opinion at the
school, and the Supreme Court held that the potential disruption caused by this expression was not substantial enough for the

school to stop it. 163

162 Tinker, at 510.

163 Id.

Taylor, on the other hand, is not asking permission to share his song with anyone other than the people who voluntarily choose
to listen to it. He is not asking the Court to allow him to play his song during class or at the school talent show. He is not asking
permission to give out copies in the parking lot or to allow students to access it on school computers. Taylor acknowledges
that Tinker does not give him a right to do any of this, because a song accusing coaches of inappropriate conduct with vulgar
language would certainly impact the operations *46  of the school. It would be difficult for teachers to teach if students had
a constitutional right to criticize them during class. It would be difficult for coaches to coach if players could accuse them of
inappropriate behavior during practice. It would be difficult for principals to maintain discipline if students had a right to use
vulgar language. These are the potential disruptions Tinker intended to stop. Disruptions directly and specifically caused by

the student speech. 164

164 See Cuff v. Valley Cent. Sch. Dist., 611 F.3d 109, 122 (3rd Cir. 2012) (J. Pooler, dissenting).

The District Court, conversely, held that Tinker permits schools to discipline students based on general fears of disruption
because of student speech. The Court said the language and content of Taylor's lyrics and the fact that Taylor put it on Facebook

was enough for Itawamba to fear disruption. 165  The record, on the contrary, does not indicate how many students listened to
the song or contain evidence that the song had an impact of any student. The Court, therefore, must have assumed students
listened to the song and assumed it was reasonably to think it might cause them to disrupt the school. Or the Court decided,
without stating so, that parents or community members would hear the song and that it was reasonable they would disrupt the
school afterwards.

165 USCA5 775.

Herein lies the problem with the Court's decision; it is based on undifferentiated fear. The Court did not point to any past
instance of disruption caused by a song like Taylor's. The Court did not point to any specific evidence *47  that a disruption
was likely. Itawamba never offered any specific evidence of potential disruption. The Court, instead, made the finding that
Itawamba had general fear of disruption. The First Amendment and Tinker require more than general fear. To punish a student
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on the basis of a potential disruption, not an actual one, the school must point to specific fears of disruption supported by the
record. Also, the requirement of specific fear of disruption, and the evidence to support this fear, must be increased for off-
campus speech like Taylor's. If not, then there is no limit to the speech schools can regulate under Tinker. Schools can punish
students for speech made anytime, anywhere on the general, undifferentiated fear of disruption. This degree of regulation of
speech cannot be tolerated. The Court should overturn the District Court's finding that general fear of disruption is enough to
merit discipline under Tinker.

VI. The District Court erred in finding Taylor's speech did not merit heightened protection because it addressed a matter
of public concern.

Before the District Court, Taylor also argued that his song should receive heightened protection under the First Amendment
because it addressed matters of public concern. The District Court disregarded this argument on the grounds that Taylor did not

show this overrode the school's ability to regulate student speech pursuant to Tinker. 166  This decision, however, was based
on the Court's incorrect holding that Tinker applied to off-campus speech. This decision should be *48  reviewed de novo.
Consequently, this Court should reverse the District Court and apply Pickering to off-campus student speech.

166 USCA5 776.

The United States Supreme Court has repeatedly held that speech on matters of public concern deserves heightened

protection. 167  This is because the First Amendment “was fashioned to assure unfettered interchange of ideas for the bringing

about of political and social changes for desired by the people,” 168  and speech concerning public affairs is “the essence of self-

government.” 169  Indeed, members of a public body are often in the best position to discuss the operations of a public body and

expose wrongdoing, so they must be able to speak out freely on such questions without fear of retaliatory dismissal. 170  Even
erroneous statements related to matters of public concern receive heightened First Amendment protection, such as defamatory

statements towards public officials or suits for invasion of privacy where the statements concern public matters. 171  This rule

*49  should apply to off-campus student speech when this speech is not harmful to the operation of the school. 172

167 See Pickering v. Bd. of Ed. of Twp. High. Sch. Dist. 205, 391 U.S. 563 (1968) (holding that it is impermissible under the First

Amendment to dismiss a teacher for openly criticizing the Board of Education on its allocation of school funds between athletics

and education); Perry v. Sindermann, 408 U.S. 593, 598 (1972) (holding that a non-tenured professor had a First Amendment right

to publicly criticize the policies of the school).

168 Rothv. United States, 354 U.S. 476, 484 (1964) (emphasis added).

169 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).

170 Pickering, 391 U.S. at 571.

171 See New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Time, Inc. v. Hill, 385 U.S. 374 (1967).

172 Pickering, at 572-73 (finding that even statements from a teacher the Court believed to be false were protected under the First

Amendment).

Of course, Itawamba will argue that a song levying charges of serious sexual misconduct by coaches is likely to cause harm to the
operation of the school. In turn, though, the Court must also consider the seriousness of the public speech. Taylor's song is about
the inappropriate conduct of school coaches towards female students. The conduct includes inappropriately touching female
students and making sexual advances towards them. The lyrics are based on information provided to him by female students.
Those female students have signed sworn affidavits outlining these allegations. This certainly constitutes speech related to
matters of public concern; even the Superintendent of Itawamba admitted this.
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Additionally, Taylor is similarly situated to public employees. He is a member of a public body that has a legitimate interest in

the “effective and efficient fulfillment of its responsibilities to the public.” 173  Within his public community, he is likely to have
unique insight about the operations and conditions of the school, like the teachers in Pickering, and therefore must be able to

speak freely about important public matters related to the school without fear of *50  retaliation. 174  For instance, it is difficult
to imagine a Court allowing a teacher to be punished under Pickering for publically disclosing potential sexual misconduct of
fellow teachers or school administrators. Outside the school setting, children and adults have the same First Amendment rights,
so why can Taylor be punished for his song?

173 Connick v. Myers, 461 U.S. 138, 150-51 (1983).

174 Pickering, at 572.

Once the Court gets past the vulgarity and offensive language in Taylor's lyrics, it should acknowledge that the content of the
song addresses a matter of public concern. These are the types of public matters the Court recognized might go undiscovered
or ignored if public employees cannot disclose them without fear of reprisal. Students also need that protection. This serves an
important purpose. It gives students the ability to blow the whistle on illegal or improper school activity, which is one of the
reasons the Court recognized the rights of state employees to speak on matters of public concern. Thus, the Court should extend
Pickering to off-campus student speech and apply the same balancing test. Under this test, Taylor's right to speak about potential
sexual misconduct by school officials overrides the harm such speech may cause the operation of schools. The Court, as a result,
should hold that Itawamba violated Taylor's First Amendment rights when they punished him for his off-campus song.

*51  11. CONCLUSION

For the foregoing reasons, this Court should overturn Itawamba's suspension of Taylor Bell and hold that it violated his First
Amendment rights to Free Speech. Accordingly, the Court should expunge from Mr. Bell's school records all references to
the incident in question; enjoin defendants from enforcing the school disciplinary code against students for expression that
takes place outside of the school or school-sponsored activities; award damages of $1 in favor of the plaintiff and against the
defendants; and award Plaintiffs' costs and attorney's fees pursuant to 42 U.S.C. §1988.

*52  /s/ Scott W. Colom

SCOTT W. COLOM (MSB # 103168)
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